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WHITE - COLLAR CRIMIE

The Coming Wave of Health Care
Fraud and Abuse Prosecutions

Lfforts include increase in enforcement resonrces andd interagency coordinettion,

BY ALEXANDER G. BATEMAN JR.

N THE REAL-LIFE story behimd the

film, “The Perfect Storm,” the crew of

a small commercial hshing boar, the
Andrea Gail, s magically placed m grave
danger when o cold frone, a hurncane. ol
a Lirean Lakes gale comwe together o creae
a noreasior with waves 10 stones hagh ondd
winds topping 120 miles per hour.

This rare confluence of weather Eacrors
= evocative of the possible “perfect storm”
brewing in New York when it comes o
healrh care fraud and abuse mvestigations
and prosecutions. Accordingly, whire-collar
defense counsel should be forewamed of this
storm front and be prepared properly o respond
when their clienrs’ storm hirs.

TI'“" =111-'l'r1'||'|-'|l"ht hil'!‘i- I"I."n.'1.'|. Il{“'ll?-{.'ﬂ. L1
varving degrees, on hiealth eare fraod and
abuse cases on the tederal and sune levels
since around 1997, However, a5 a resalt of
o number of developments all coalescing ot
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& muestigations practice at Knskin Moscon
Faltschek. John Cooney, o summer
cssecronte oot the frrm, assisted wath the preparation

of this wreicle.

the same time, health care frand and abuse
prosecutions have been and will continue
to increase in frequency m the months
and vears ahead.

These developments include (1) new
and amended legislation thar provide
prosccutors with more roals, and (2) mercased
entorcement resources for the prosecution
o such eases. Each one has us own abiluy
res canse rough waters, but the combimanon
“l.l.'l[-ll“l»,"‘l»,"'i lh'r“ I"‘l;.ﬂ,:litlll"l:t"‘ “"I'Ilul “-"l'\'l.l‘.:'r'l.'l.‘
these seas must develop o level of experrise
not just with the substnoive legal, complianee
and regularory issues, but also with the
relationships berween all of the differem
pﬂ'l!ll."'l.' llll“!_:_ '-l','_,"l.f"l.' = i']ll.l |h.‘l.' r-ll'l"h'.. FTRTRT TS
tor the healrh care professionals who ane the
targets of these prosecutions.

New and Amended Legislation

Py 2008, Govermar Gicorpe B Paraka had
contimually shrogped off the Legisharurne's
repeated atvempes to enact a New Yook seare
False Cliims Act as maothing more than ligha
precipitation. Bue in July 2005, the rain hecane
torreniticl when The New York Times, affter 2
yearlong investigation, published a string of
articles rebuking stare authorivies for losing
billions ro Medicaid frand and abuse due 1o
lax regalaion and ||1:|d|::'|:u:|h: rhtlit:lll;: o
New Yourks Medicond program.' Moreover, ihe
Tinmees newes whian sty Noew York's Modicaid

budger was the lrgest i the naten, the
number of frud imvesugators had Jdeclined
l“" i'n I"ll.'".'l'l'll e Ill"i'l' lH."r“!"l.

Just vwes days Laver Mr Paaki appointed

Sl Shechomam, o former lederal prosecutor.

to help overhanl the stae agencies tha
pursug Medicaid fraud, ad the Legishature
subsequently creanred the Medicaid Inspector
Cieneral's Oivee (OMIG) in By 2006, 10
ke over the responsibiling of coordmanmg
and pursuing Madicand irl.

Ironvicilly, then-Artomaey Uieneral Elor Spitser
alsas Bl under cricism m The Sew York Timwes
arniches for the percevad bckluser pedoammnce
of his Medicad Frmd Control Uni, although
hwe bl comammlly clumpaoned the cnacomen
of a New York stare False Chaime Act i onder
1o give has athce the projeer tools ro vigomoasly
pursuc such prosceutions

New False Claims Act

In Apnl 2007, Governor Spirzer followed
through on hus promise o make Medicind
fraud endorcement a top prioriny o signed
the New York False Claims Act (NY FUA)
mio law. The NY FCA b modeled afrer
irs federal counrerpan (federal FCAD, and
contaims the key component, a whistlehlower
prowvision thar permits “gqui ram™ actons by
whistleblowers to reap up to 30 percene of the
recovered motines. ' Moreover, thae WY FOA s

unmdenely ellcerive, amd e, entines awing
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any interaction with New Yorks Medicaid
progrms are immediately porential tangers of
lawsuits brought privately or in conjuncrion
with the stare.

The federal FCA has been very effective
and has enabled the federal government to
recover billions of dollars and “$13 hack
for every dollar it spends on investigations,
lirigation, and whistle-blower awards.™ For
instance, in July 2006, Tener Healtheare
agrevd to pay the povernment 3900 million
over a four-year period for alleged health
care fraud.” Thus, if the federal FCA iz any
indicarion, the NY FCA will be o powerful
weapon to help deter and prevent friaud and
abuse of the New York Medicaid program, and
we cion expect New York o reap signiheam
returns from large health care providers.

Bur brosed sweeping legislation, coupled
with significant monetary incentives for
Wlllhrlﬂhhlﬂ'ﬂ[ﬁ' i!‘l- ill!‘i-" llki.'].} Tiw r'"]i.ll,.l';.'l..'
many frivolous claims by unscrupulous and
opportunistic employvees motivated w cash
in on their share of the take, which means
not omly mwore false chvims act coses but avery
high cosr ro noomed health coare organizations
since the government investigates all
false claims case fillings.

Frivolous ‘Qui Tam’ Actions

Using Department of Justice (1)) data
un the tederal FCA from 1987 to 2004, a
recent empirical study has suggested tha
12 percent of all "gui ram” acrions broughr
under the federal FUA are frvolous—detmed
as actions thar are ultimarely Jdismissed or
where the Arrorney General refuses o
intervene.” According to the study, 4,704
“qui tam” actions have been broughn under
the federa] FCA since 1987 and of those, the
Arrorney General joined in 809 cuses (22
percent ). Further, an sdditional 6 percent of
the cases survived when the “gui tam® plaimnff
continued with the suir afrer the Arrorney
General refused o intervene.

There is no doubt thar the federal FCA
dherers andfor recoups money spent asa result ol
Medicaid waste, fraud and abuse. So the point
for this discussion is not whether the number
of federal FCA actions ultimarely determined
ter b frivolows speaks to the effecriveness of
the stature, and is thus indicarive of whan
to expect with the NY FCA bar rather,

since the powermmennl mvoeshipates ull "-_|u1

tam” hlings, we must be certain thar many
o 1haose Blings will genere active eriminal
investigations. Lawyers must therefore be
versed in ehwe “qui ram™ procedures and process
sovaus tovmirigare thie high cost oo the respecrive
health care organizanons in defending
such investigarions,

r“.'l‘ I *l." |.I'|'|." !'ll.l.'l'.l'l.l"' SR ES UYWL IR l.bll'l-L“LﬂL"'l.
we can expect these numbers to increise even
furtbver as o result of new legislation reguiring
haealth care providers e educare their conplovees
abour federal and state false claims laws
anel the whistleblower protecrions.

Federal Deficit Reduction Act

The federal Deficir Reduction Act of 2005
(DRAY was sigmasd into law on Feb. 8, 2006,

Lenwyers who navigate these
wdters must be familiar not
Just with the substantive
crimes being charged, bt
also with the relationships
between all of these
prosecuting dgencies.

andd §6032 of the DRA became eftective
Jan. 1, 2007. Specihcally, §6032, “Employec
Educarion abom False Claims Recovery,”
amends the Social Sceurity Acr, 42 USC
§13960a), by inserting a new paragraph
{68), thar reguires health care organizations
{recetving $5 million or more in annual
Medicaid reimbursement) 1o implement
written policies that provide “derailed™ and
-11|.'||.':,'I1'-I1.,:'- information about federal and
stute lows regarding false claims including
the respective whistleblower protections,
s "1.'” HES th'.," tl[“ilnl:ilti‘lin‘ﬁ LYNFTN I"I."'I.“..'lc.'|I
andd procedures o detect fraud anad abuse,
Muorcover, complying with $6032 s o condition
of continued Medicaid reimbursement.

The Oface of the Medicand Inspocnor Cieneral
hars alrencdy interpreted the DREA amendmem
and mwowved aggressively inoregquiring thar each
affected New York health care entny conibes
its DRA compliznce ro the OMIG no Lirer
than (. 1, 2007.

The OMIGYS puidance’ states that the

health core entity must certify thar it has

estiblished and disseminared derailed wrinen
policies resmirding:

® the federl False Claims Acr:

® the Mew Yok False Cliims Act;

® the specific staturary and regularory

prowisions named in S1R2GH0EHA)

of the Secial Security Act;

& any otherapplicable stte civil or criminal

laowes sl stare s fedeml whistbeblower

I'IT!.'II LM ii Bl ll['l!.l

® rhe health core entitys policies andld

procedures for detecting and preventing

wate, froocd and abuse.

These policies must be diseributed 1o
all employees (including management ),
contracton or agents of the health care enniry
Furthermwre, if the health care enniry s an
l."ll'l'l"lllﬂ'l."l." l'lﬁll'll.“"lh'lk.| lI'H."'II r"ll." I'I.'.II'H.“"‘I."‘; st
include (1) a specite Jdiscussion of the Lws
shescribaad i the wnitten policies, (2) the nghas
ol conplovees o be protectad as whistlelslowers
amd 1) o specibic dscwssior, of the healeh cne
entity’s policies and provedures for denccting
and preventing frawd, waste, amd abuse. Bui
if my handbook currently exists then there i=
{4 I'L"'Lralill."ll'll.‘flt o CTente onme”

Thus, health cure organizanions and
counse! already rrying o sty afloar given
the substanrive issucs surrounding the
NY FCA and the associred “gu tam™
progeimn ot also hecome well versad in RA
commplianee in onder wo guide their clicnns puos
the three-month Jendling as well s |‘1-|:r'ru.|i'1.'
adies ond investisations,

There does ot appear 1o ke any sign of
cheir skies on the horizon, Governor Spitzer
amd Arrorney General Andrew Coomae
have recopmized that v iplement such
chion, a sgmilcant merease in resources v
interapency coondinarion s necded o handle
the coming waves of clivims, investigations
and prosecutions.

Enforcement Resources

Alddhowgehy the renewed foeos on New Yok
M‘I.]H_'llill ['-'I H.F'I'I'I'Iﬂ"l.ﬁllli. ﬂ'l.' ':I‘".I“{“‘Ir n““h ||;"l
rerm, hoth Mr. Spirzer and M Cuiomme have
been very sgmgmesdive i incnsesaing coforociment
resources anad revising the leadership delicanad
1o prowecut ing Medicid fraud. Moreover, they
aire absa i the process of lomming o new openating
wwodel in whiich multi-ageney investigtion tene
work proscnively rogaether winh rhwe Arvoroey
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General’s Office, county law enforcement
officials, amd other officials responsible for
combating Medicaid frnld.

As previously mentioneld, the OMIG was
established following The New York Times
articles criticizing authorivies tor the lack of
action regarding the billions of taxpayer funds
lost 1o Medicaid fraod and abuse. Previously,
the job to preserve the integrity of the Medicaid
Fﬁ.mﬂl M Wk ]'HIT'H.".'.".I I.""" thﬂ' ll'h'rﬂl'l"ﬂ“‘]:'ﬂ' L'Ilf
Heulrh along with the Artorney General's
Medicaid Frind Control Unit.

mow the OMIG coordinates the Medicaid
frawl, waste and abuse control activinies of
the stare, working with the Department of
Health and the Aomey General’s Medicaid
Fraud Control Unit, And the povernor has
not been shy abour allocating the resources
necessary for this effort as he has provided
for an additional 157 new positions for
the OMIG and 13 new awdivors in the 2007
state budger.”

In April, the state hired James G, Sheelan
as the New York Srare Medicaid Inspecror
General.’™ Mr. Shechan is a nationally
recogmized health care fraud prosecuator
with expertise coomdimaning large jomnr health
core fraod investigation reoms and over 26
years of expenience as anassistnt LLS, aromey.
The new auditors are going to be put to use
by Mr. Sheehan, as he has the task of
recovering 31.6 billion by 2011 or risk losing
promised federal aid.

Medicaid Fraud Control Unit

A perceived lnckluster performance by
this state’s Medicaid Fraud Control Unir
{MFCU) was also a target of The New York
Times investigation, and Mre Coomo has made
uvverhauling the unit a top priority in order o
waork effectively with the OMICG.

O Jan. 5, 2007, Mr. Coomo asked Brooklyn
Disrrict Artorney Charles 5. Hynes 1o
thoroughly review the functions, echnology
and overall effectiveness of the MFCLL'
Eleven days later Mr. Coomo announced the
creation of a hrst-over pint ask force wirh
Nassau County swthorites o collaborie on
the identihicanion snd prosecunion of Medicad
friavad coses, ' ' andd in support of that objecrive,
thie Massan County Dhstnict Artomey'’s Ofhice
received state funding of $750,000 for the
creation of its own Medicaid Froud Ui Mr.
Cuonne stated that instead of each gowvernmenr

umit waiting o become imvolved moa case of
hl.lﬁ-l.'ﬂ..'lll L'L! l-r:-.l].. |I|i;"| I :I"lﬂl".'ﬁ' w..lh,l '-II |.I. Ik
the counties and district attomeys (o act in
concert with the Amomey General's Olfice.

The state subseguently hired Headi Wendel
as the new Jdeputy arrorney peneral for
Medicaid Froud Control." Ms. Wendel is also
expericneed in health care frad invescigation
aned most recently served as healeh care frd
cleIiHHHH rl“' tl'll.' .Lr:';. ﬁt “'I}:‘","I"i Ilﬁ'.ﬂﬂ.’ l-nr
the Southern District of New York.

Given this inreragency couperation,
New York can expect more effores like the
recent one in Flonda. In that ste, the
MIFCUL the ULS. Anomey's Ollice, the Dirug
Enforcement Administration, the Defense
Criminal Investigative Service and the
Florida Department of Law Enforcement
conducred o juint federalfstate investigation
and prosecution. The defendant physician
wits convicted of M indicred counes including
healeh care fravd, mail fravd and unlawiully
J,Iiﬁl'il.,'r'lhl.n“ controlled substances Ti,.‘:'nllll‘:i:l'lj,',_
in dearh, and ordered o pay over 52 million
in restitotion.'”

There are indications thar the storm has
already begun, with one example being the
nursing home initiative being comducred by
the Artorney General's MFCLL In June, the
former owner of two Bronx County nursing
homes was facing 2 to & years in prison
for defrauding the Madicaid program and was
ordered to pay 36 million in restiturion.”

The Attorney General’s MFCLU has also
been using hidden video surveillanee to
uncover patient neglecr and falsification
of records in nursing homes. In Cortland's
Northwoods Rehabilitarion and Extended
Care facility, three nurses have pled guilty
and await sentencing of up to 4 years in
prison, and the cose against Northwoods’
owner, Hiphgate LTC Management, LLC,
is pending. ™ This follows the arrest of nine
employees, including the physician medical
din:n.;nm of Hullis Park Manor ]"‘-[l.ll‘!iihl.', Home
in Queens, where a secrer camera revealed
evidence of widespread patient negleer and
Falsificarion of parient records.™

Conclusion

Between the new New York False Claims
Act, the employee education requirement of
the federal Debicit Reduction Act Gl the fast
approaching centibcation of complionce), and

thae impressive array of resourees aligned by the
sEailas Taw ln'«.-'n..‘-:i.ti:_'_.;l‘tu iln.\_! I‘[tl.ﬁl.'l..'.l.“l..' HL"I.I",."-"IH!
frad, lvwyvers who navigare these waters musi
b Bl oo pust with the sulstntive coomes
being chanzed, but also with the relarnslops
berween all of these prosecuting agencics mud
thee intricacies of medical Billing anad cioslding,
cost reporting methodologices, which ser
Moedicaid and Medicare rates, amd leensing
rm l"ﬂ::l'l“l.'l.“i I-I“' fl'“.' I'H.'i'l Il'l] LI I‘“".L'!'L"!.HH LEL] I!'l-
wher are the rargers of rhese prosecutions.
Orherwise, much like the Andrea Gial,
they may ind themselves upside down s
sink g 1 o rodling: sea.
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~billing and receiving $62,000 l"r:tu.P‘n
2002 2nd 2004 for remedial therapy gps-
- sjons that she i!".E".-’l_L provided to approxa
-mately 59 u:]v.rcmpmemal]y disabled in-
fanis and toddlers in need of the therapy.

Tillman, 58, of MNew Rochelle, New York,
has been arrested for grand larceny in
the second Eegree, a class C felony. If con-
victed, she faces up to 156 years in prison.

Tillman was emplyyed as an indepen-
dent contractor for several providers in
the Bronx that are contracied with the
New York City Department of Heallh
and Mental Hygine (DOHMH) Barly
Intervention Program (EIP). DOHMH
aversees the
15 2 comprehensive, interagency program
that supports infants and children with
developmental delays in their effort lo
realize their fnil potential and receives
funds from the State, City and Federal
SOVernments.

Gill Hearn said, “Thesz allegations
show the tangible reality of corruption.
In this case, tlu alleged scheme meant
that children with developmental delays
el m_:.a,,lht.es- did not get much-neeged
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Rese Gill Hearn, Commissioner of | le
- Vention Program. These a-L;,.I ons Are
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BIP in New York City. EIP-

therapist arrcsted
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-em'ﬁloyed p?fh%logrst‘falsely
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D!ll@_d for.sessions not provided- -

wrnrns tn"uu;;h the Ll'vfa Em], ‘In -ur

lcr"h'w‘ pe f"rsmnal who -had
been entrusted with aid n:' some of the
mast vulnerahle in our City.” 3

DOl's investigation ‘was rrm:*pnu' by
t]"& complain® that Tillman was defracd-

ing EIF by allagedly submitting false bills
and receiving payments for services she
never rendered. DOY's investigatipn {ound

_that Tillman fzlsely claimed to have been

providing speech therapy t_lu children at
two or three different locations in the
Brong, on the same date and time. DOI's
investigation determined that approxi
mately 540 therapy sessions overlapped
and thet Tillman was paid $62,000 for ses-
cions she did not hold with children even
though they were in need of them.

The investipation was conducted under
the supervision of DOI's Inspector Cener:
al for DOHMH, Christopher Staackmann,
and members of his staff, including Dep-
uty Inspector General Stephan Zander,
Assistant Inspector General PBradley
Howard, and {:nnfiumt"al Investigator
Salvatore Mazzone, Assistant District At-
torney Jessica Lupo of th& sronx District
Attorney’s Office is prosecuting the case,
m‘.t‘l,_. the supervision of Bureau Chief
Tom Kapp




